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INTRODUCTION AND STATEMENT OF AMICUS INTEREST

For nearly 50 years, the U.S. Supreme Court maintained that the U.S. Con-
stitution protects a right to abortion. See Roe v. Wade, 410 U.S. 113 (1973). Last year,
that Court held that that was wrong, had inflicted significant damage, and had to
be overruled. Dobbs v. Jackson Women’s Health Organization, 142 S. Ct. 2228, 2284
(2022). The Court recognized that Roe did not just get the U.S. Constitution wrong
but also “distort[ed]” “important” legal rules in “many” areas unrelated to abor-
tion. Id. at 2275. In the years under Roe, Justice after Justice “lamented” the Court’s
“ad hoc nullification” of neutral rules of law —an approach the Court reliably took
in order to invalidate “regulation[s] of abortion.” Ibid. In abortion cases the Court
cast aside ordinary principles of statutory interpretation, the standard for evaluat-
ing facial constitutional challenges, severability principles, the traditional treat-
ment of factbound prior decisions, the limitations on appellate review of legisla-
tive findings, rules governing prospective injunctive relief, principles of res judi-
cata, and more. The Court in Dobbs counted this decades-long distortion of basic
legal rules as a strong reason to overrule Roe and set the law right. Id. at 2275-76.

But as abortion disputes have, after Dobbs, returned to the States, state courts
have been urged to continue distorting the law to protect abortion. This Court is
urged to do so in this case.

Amici curiae are the States of Mississippi, Alabama, Arkansas, Florida,
Georgia, Idaho, Indiana, Iowa, Kentucky, Louisiana, Missouri, Montana, Ne-
braska, South Carolina, South Dakota, Texas, Utah, and West Virginia. Over the

years, amici have litigated many legal issues in abortion cases. Amici have



extensive experience defending neutral rules of law in those cases and have seen
the harms inflicted by refusing to apply the same legal rules to all litigants in all
cases. Amici’s experience extends to one of the issues now before this Court:
whether abortion providers have third-party standing to vindicate a right to abor-
tion. The U.S. Supreme Court long accorded abortion providers such standing.
That was a mistake. It departed from sound principles of standing, damaged the
law, and hurt the Court. There is no good reason for this Court to engraft those
problems onto Ohio law and to bring that harm to this State’s courts. This brief
explains these points and encourages this Court to hold that abortion providers
lack third-party standing to challenge laws regulating or restricting abortions, like

the Heartbeat Act challenged here.

STATEMENT OF THE CASE AND FACTS

In 2019, Ohio enacted the Heartbeat Act. The Act requires any “person who
intends to perform or induce an abortion” to “determine whether there is a detect-
able fetal heartbeat.” R.C. 2919.192(A). The Act prohibits “knowingly and pur-
posefully perform[ing] or induc[ing] an abortion on a pregnant woman” after de-
tecting a fetal heartbeat. R.C. 2919.195(A). Those provisions do not apply when an
abortion provider determines in good faith that compliance would pose a “serious
risk of the substantial and irreversible impairment of a major bodily function.”
R.C. 2919.195(B); R.C. 2919.16(F); 2919.16(K).

In 2022, the plaintiffs—several abortion providers —filed this suit, claiming
that the Heartbeat Act violates the Ohio Constitution. The trial court preliminary

enjoined much of the Act. It ruled that the plaintiffs possess third-party standing



to challenge the Act. Order Granting Preliminary Injunction, Oct. 12, 2022 ] 73-
80. And it held that the Ohio Constitution protects a fundamental right to abortion
(id. 19 84-96), that the Act infringes that right (id. {1 97-111), and that the Act also
violates the Ohio Constitution’s guarantee of equal protection (id. 1] 112-23).

The State appealed, but the First District dismissed the appeal for lack of
jurisdiction. Preterm-Cleveland v. Yost, 2022-Ohio-4540 (1st Dist.). It ruled that the
preliminary injunction was not an order that could be immediately appealed.

The State then appealed to this Court, which accepted the case to review
questions on appealability and third-party standing.

ARGUMENT

Amici States’ Proposition of Law No. 1:

Abortion Providers Lack Third-Party Standing To Challenge The Heartbeat Act.
A. In the nearly 50 years under Roe v. Wade, 410 U.S. 113 (1973), federal abor-

tion jurisprudence was at war with the basic demand that courts apply neutral
principles of law. Federal abortion cases were pervaded by special rules that ap-
plied largely or only in the abortion context. The U.S. Supreme Court applied a
special standard of scrutiny (the undue-burden standard) to abortion claims.
Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 876-78 (1992)
(plurality opinion). The Court applied a special test for facial constitutional chal-
lenges (the large-fraction test). Id. at 895 (Court’s opinion). And ordinary princi-
ples of statutory interpretation often fell “by the wayside” when the Court “con-

fronted a statute regulating abortion.” Gonzales v. Carhart, 550 U.S. 124, 153 (2007).



A little over a decade after Roe was decided, this distortion of the law was
already clear: “The permissible scope of abortion regulation is not the only consti-
tutional issue on which this Court is divided, but—except when it comes to abor-
tion—the Court has generally refused to let such disagreements, however
longstanding or deeply felt, prevent it from evenhandedly applying uncontrover-
sial legal doctrines to cases that come before it.” Thornburgh v. American College of
Obstetricians & Gynecologists, 476 U.S. 747, 814 (1986) (O’Connor, J., dissenting).
From there it just got worse. In the following decades the Court cast aside many
legal doctrines when doing so served to uphold a right to abortion. E.g., Whole
Woman’s Health v. Hellerstedt, 579 U.S. 582, 645-66 (2016) (Alito, J., dissenting) (res
judicata); id. at 644-45 (severability); June Medical Services L.L.C. v. Russo, 140 S. Ct.
2103, 2171-73 (2020) (Gorsuch, J., dissenting) (judicial review of legislative factual
findings); id. at 2176-78 (burden for prospective injunctive relief); id. at 2178-79 (ju-
dicial treatment of factbound prior decisions).

This feature of federal abortion jurisprudence was profoundly damaging.
For decades, “no legal rule or doctrine [wa]s safe from ad hoc nullification by th[e]
Court when an occasion for its application ar[ose] in a case involving state regula-
tion of abortion.” Thornburgh, 476 U.S. at 814 (O’Connor, J., dissenting). This con-
tributed to a perception of the Court that did “damage to the Court’s legitimacy.”
Casey, 505 U.S. at 869. After all, courts should not apply “the law of abortion.”
Webster v. Reproductive Health Services, 492 U.S. 490, 541 (1989) (Blackmun, J., con-

curring in part and dissenting in part). They should apply the law —in abortion



cases as in every other case. Yet for almost 50 years federal abortion jurisprudence
repeatedly failed at that fundamental task.

The U.S. Supreme Court recognized this problem last year when it over-
ruled Roe. Federal abortion jurisprudence, the Court emphasized, had “led to the
distortion of many important but unrelated legal doctrines.” Dobbs v. Jackson Wom-
en’s Health Organization, 142 S. Ct. 2228, 2275 (2022). The Court noted many of the
special, abortion-only rules called out over the years in dissenting opinions. See id.
at 2275-76. And it recognized that, by requiring courts to “engineer exceptions to
longstanding background rules,” federal abortion jurisprudence had failed to pro-
vide a “principled and intelligible” development of the law. Id. at 2276. The Court
counted this as a strong reason to overrule its abortion cases. See id. at 2275-76.

B. One legal doctrine long distorted by federal abortion jurisprudence was
legal standing. In federal court, a “plaintiff generally must assert his own legal
rights and interests, and cannot rest his claim to relief on the legal rights or inter-
ests of third parties.” Warth v. Seldin, 422 U.S. 490, 499 (1975). A narrow exception
applies when “the party asserting the right has a ‘close” relationship with the per-
son who possesses the right” and “there is a ‘hindrance’ to the possessor’s ability
to protect his own interests.” Kowalski v. Tesmer, 543 U.S. 125, 130 (2004). When
those requirements are met, that party is accorded third-party standing —standing
to sue to vindicate a non-party’s rights.

For years, the U.S. Supreme Court accorded abortion providers third-party
standing to assert the abortion rights of women to challenge abortion regulations

and restrictions. A four-Justice plurality endorsed this use of third-party standing



in Singleton v. Wulff, 428 U.S. 106, 113-18 (1976). Without seriously revisiting
whether that view was sound, the Court for decades allowed abortion providers
to maintain such lawsuits. As with other departures from neutral rules of law in
abortion cases, dissenting Justices faulted this practice and recognized that it was
irreconcilable with the requirements of third-party standing. E.g., June Medical, 140
S. Ct. at 2167-69 (Alito, ]., dissenting); id. at 2173-74 (Gorsuch, J., dissenting); Whole
Woman’s Health, 579 U.S. at 629-33 (Thomas, J., dissenting).

On this issue, too, the Court eventually recognized that it had gone astray.
“The Court’s abortion cases,” Dobbs declared, “have ignored the Court’s third-
party standing doctrine.” 142 S. Ct. at 2275. Refusing to continue “engineer[ing]”
an “exception[ ]” to a “longstanding background rule[ ],” id. at 2276, the Court
went on to reject its past abortion cases, id. at 2284.

C. This Court is now called upon to decide whether to accord abortion pro-
viders third-party standing to challenge restrictions on abortion, like those in the
Heartbeat Act, based on women’s claimed right to abortion. The trial court ruled
that abortion providers have such standing. This Court should reject that view.

Sound principles of standing preclude abortion providers from suing to vin-
dicate a right to abortion. Like federal law, Ohio law allows third-party standing
only if the plaintiff “possesses a sufficiently ‘close’ relationship with the person
who possesses the right” and “shows some ‘hindrance’ that stands in the way of
the [rights holder] seeking relief” herself. City of East Liverpool v. Columbiana County

Budget Commission, 114 Ohio St. 3d 133, 2007-Ohio-3759 ] 22 (internal quotation



marks omitted). Abortion providers cannot meet either requirement for a chal-
lenge to abortion restrictions like those in the Heartbeat Act.

First, the abortion providers here have not shown—and abortion providers
generally cannot show —a “close relationship” with the women whose rights they
seek to assert. Abortion providers often do not even know these women. They
commonly seek to sue on behalf of unknown women who may in the future come
to them seeking abortions. And for the women that they do know, the women’s
relationship with abortion providers is usually “brief,” shallow, and transactional:
often just minutes long. E.g., June Medical, 140 S. Ct. at 2168 (Alito, ]., dissenting).
The four-Justice plurality in Singleton v. Wulff imagined that “[t]he closeness of the
relationship is patent.” 428 U.S. at 117 (plurality opinion). That view is baseless. A
physician’s “aid” and involvement in an abortion (ibid.) does not mean that the
relationship is a close one—and we know today that it generally is not. See, e.g.,
June Medical, 140 S. Ct. at 2168 (Alito, J., dissenting). The relationship is nothing
like a parent-child or guardian-ward relationship where “the plaintiff’s interests
are so aligned with those of a particular right-holder that the litigation will proceed
in much the same way as if the right-holder herself were present.” Id. at 2174 (Gor-
such, J., dissenting). Indeed, the interests of abortion providers and women may
diverge. A provider has a financial motive that may not align with a woman’s in-
terests. Cf. ibid. (third-party standing is generally rejected when “the plaintiff has
a potential conflict of interest with the person whose rights are at issue”).

Second, there is no “hindrance” to women asserting the rights claimed here.

Affected women have sued to vindicate a right to abortion many times. See Whole



Woman'’s Health, 579 U.S. at 631-32 & n.1 (Thomas, J., dissenting) (collecting exam-
ples). The Singleton plurality thought that a woman may be hindered from vindi-
cating a right to abortion because of a desire to protect her privacy and because of
the imminent mootness of her claim (since litigation generally extends longer than
pregnancy). 428 U.S. at 117-18 (plurality opinion). But in its very next breaths that
plurality recognized the basic flaws in its own reasoning. It acknowledged that
women could (as they have done innumerable times, including in Roe) protect
their privacy by suing under a pseudonym. Id. at 117. And it recognized that Roe
itself held that litigating a right to abortion falls under the capable-of-repetition-
yet-evading-review exception to mootness. Ibid. (citing Roe, 410 U.S. at 124-25). In
the many years of according third-party standing to abortion providers, the U.S.
Supreme Court never found a sound basis to believe that women would be hin-
dered in asserting a right to abortion. There is none.

Given these blackletter points, this Court should reject the view that abor-
tion providers have third-party standing to challenge the Heartbeat Act.

Holding otherwise would damage the law. Upholding the abortion provid-
ers’ standing here would require distorting the law in service of a putative right to
abortion. When courts “engineer exceptions to longstanding background rules,”
they depart from the principled application of neutral principles that is central to
the rule of law. Dobbs, 142 S. Ct. at 2276. Federal abortion caselaw shows where
this road leads. Nullifying ordinary rules of law made federal judicial decisions
“so riddled with special exceptions for special rights” that those decisions “de-

liver[ed] neither predictability nor the promise of a judiciary bound by the rule of



law.” Whole Woman’s Health, 579 U.S. at 629 (Thomas, J., dissenting). When “gov-
erning legal standards are open to revision in every case,” there are no governing
legal standards. Thornburgh v. American College of Obstetricians & Gynecologists, 476
U.S. 747, 787 (1986) (White, J., dissenting).

According the providers third-party standing would also harm this Court.
Neutral rules of law help keep courts in their “constitutionally assigned lane,” en-
suring that judges “are in the business of saying what the law is, not what [they]
wish it to be.” June Medical, 140 S. Ct. at 2171 (Gorsuch, J., dissenting). If this Court
starts to adopt special, abortion-only rules—on third-party standing or other-
wise—it will feed the view that “when it comes to abortion” this Court does not
“evenhandedly apply[ |” the law. Thornburgh, 476 U.S. at 814 (O’Connor, J., dis-
senting). Indeed, “[i]f anything, when a case involves a controversial issue,” courts
“should be especially careful to be scrupulously neutral in applying [workaday
legal] rules.” Whole Woman's Health, 579 U.S. at 644 (Alito, J., dissenting). When a
court fails to adhere to neutral principles of law, particularly on hotly contested
moral and political issues, it encourages the perception that the court is a political
body. That is what happened to the U.S. Supreme Court under Roe. Cf. Beal v. Doe,
432 U.S. 438, 461 (1977) (Marshall, J., dissenting) (“The [Court’s] abortion decisions
are sound law and undoubtedly good policy.”) (emphasis added). Nothing could be
more damaging to a court than a jurisprudence that is at war with the demand to
act based on neutral principles. See Cameron v. EMW Women's Surgical Center,
pP.S5.C.,, — SW.3d —, 2023 WL 2033788, at *17 (Ky. Feb. 16, 2023) (rejecting third-

party standing for abortion providers and emphasizing that holding otherwise



would “perpetuate” a “mistake” that the U.S. Supreme Court “openly acknowl-
edged” to have made and would “deliver neither predictability nor the promise of
a judiciary bound by law”).

There is no good reason for this Court to engraft onto Ohio law the problems
that long plagued federal law and federal courts in abortion cases. This Court
should recognize as much by holding that abortion providers lack standing to

challenge the Heartbeat Act based on a non-party’s claimed right to abortion.

CONCLUSION
The Court should hold that the abortion-provider plaintiffs lack third-party

standing to challenge the Heartbeat Act.
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ANDREW D. MCCARTNEY
Assistant Attorneys General

30 East Broad Street, 17th Floor
Columbus, Ohio 43215
614-466-8980; 614-466-5087 fax
benjamin.flowers@ohioago.gov
stephen.carney@ohioago.gov
mathura.sridharan@ohioago.gov
amanda.narog@ohioago.gov
andrew.mccartney@ohioago.gov

Counsel for Defendants-Appellants
Attorney General Dave Yost, Director
Bruce Vanderhoff, Kim Rothermel, and
Bruce Saferin

Additionally, a copy of the foregoing Merit Brief of the States of Mississippi,
Alabama, Arkansas, Florida, Georgia, Idaho, Indiana, Iowa, Kentucky, Louisiana,
Missouri, Montana, Nebraska, South Carolina, South Dakota, Texas, Utah, and

West Virginia as Amici Curiae in Support of Appellants was served by U.S. mail
this 8th day of May, 2023, on the following:

MELISSA A. POWERS
Hamilton County Prosecutor
230 E. Ninth Street, Suite 4000
Cincinnati, OH 45202

Defendant-Appellee
/s/ Justin L. Matheny
Justin L. Matheny
Deputy Solicitor General
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